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date, state the reasonable cause for ex-
tension, and assert how much addi-
tional time is needed in order to sub-
mit a complete report. SBA will advise
SBA Supervised Lender in writing as to
whether it approved or denied the ex-
tension request. If SBA determines
that there is reasonable cause to grant
an extension and it is not due to willful
neglect, SBA will establish a new due
date. Such determination as to willful
neglect and reasonable cause is in
SBA’s discretion. SBA will consider the
following factors in determining willful
neglect:

(i) Whether the SBA Supervised
Lender failed to file required reports
for more than two reporting periods
and

(ii) If SBA provided the SBA Super-
vised Lender notice of the failure to
file and the SBA Supervised Lender
failed to respond or failed to provide a
reasonable explanation for the filing
failure in its response.

(2) If SBA disapproves the extension,
the due date remains the same. The
civil penalty accrues regardless of
whether the SBA Supervised Lender
files an extension request. If SBA ap-
proves the extension, SBA will waive
the civil penalty that has accrued so
far for that particular report. However,
a new civil penalty will accrue if the
SBA Supervised Lender does not sub-
mit a complete report by the new due
date established by SBA.

(f) Requests for reduction or exemption.
(1) An SBA Supervised Lender may re-
quest a reduction or exemption from
the civil penalty in writing to SBA.
The request must reference the re-
quired report, its due date and the
amount sought for reduction, and state
in detail the reasons for the reduction.
SBA will consider the following fac-
tors:

(1) Whether there is reasonable cause
for failure to file timely and it was not
due to willful neglect;

(ii) Whether the SBA Supervised
Lender has demonstrated to SBA’s sat-
isfaction that it has modified its inter-
nal procedures to comply with report-
ing requirements in the future; and

(iii) Whether the SBA Supervised
Lender has demonstrated to SBA’s sat-
isfaction, based on financial informa-
tion fully disclosed together with its
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request, that it would have difficulty
paying the civil penalty assessed.

(2) SBA must also determine that a
reduction or exemption is not incon-
sistent with the public interest or the
protection of SBA.

(3) SBA may in writing approve the
exemption, reduce the civil penalty, or
deny the exemption.

(4) If SBA grants the reduction re-
quest or denies the reduction or exemp-
tion, the SBA Supervised Lender must
pay the amount owed within 30 days of
the letter date. Civil penalties will ac-
crue while the request is pending.

(g) Reconsideration of decisions. An
SBA Supervised Lender may request in
writing to the Associate Administrator
for Capital Access (AA/CA) to recon-
sider its request for extension, reduc-
tion, or exemption. The reconsider-
ation request must be received by SBA
within 30 days of the date of the letter
denying the SBA Supervised Lender’s
original request. SBA will not consider
untimely requests. The SBA Super-
vised Lender must include any addi-
tional information or documentation
to support its reconsideration request.
SBA will issue a written decision on
the reconsideration request. The deci-
sion is a final agency decision. If on re-
consideration, a civil penalty remains
due, the SBA Supervised Lender must
pay to SBA the civil penalty within 30
days of the written decision or as oth-
erwise directed. Civil penalties will
continue to accrue while the reconsid-
eration request is pending.

(h) Other enforcement actions. SBA
may seek additional remedies for fail-
ure to timely file reports as authorized
by law.

(1) Exception for affiliate of SBLC.
Civil penalties under this section do
not apply to any affiliate of an SBLC
that procures at least 10% of its annual
purchasing requirements from small
manufacturers.

[73 FR 75515, Dec. 11, 2008]

SMALL BUSINESS LENDING COMPANIES
(SBLC)

§120.470 What are SBA’s additional re-
quirements for SBLCs?

In addition to complying with SBA’s

requirements for SBA Lenders and SBA

Supervised Lenders, an SBLC must
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meet the requirements contained in
this regulation and the SBLC regula-
tions that follow.

(a) Lending. An SBLC may only
make:

(1) Loans under section 7(a) (except
section 7(a)(13) of the Act in participa-
tion with SBA); and/or

(2) SBA guaranteed loans to Inter-
mediaries (see subpart G of this part).
Such loans are subject to the same con-
ditions as guaranteed loans made to
Intermediaries by 7(a) Lenders.

(b) Business structure. An SBLC must
be a corporation (profit or non-profit)
or a limited liability company or lim-
ited partnership.

(c) Written agreement. An SBLC must
sign a written agreement with SBA.

(d) Dual control. An SBLC must main-
tain dual control over disbursement of
funds and withdrawal of securities.

(1) An SBLC may disburse funds only
by checks or wire transfers authorized
by signatures of two or more officers
covered by the SBLC’s fidelity bond,
except that checks in an amount of
$1,000 or less may be signed by one
bonded officer, provided that such ac-
tion is permitted under the SBLC’s fi-
delity bond.

(2) There must be two or more bonded
officers, or one bonded officer and a
bonded employee to open safe deposit
boxes or withdraw securities from safe-
keeping. The SBLC must furnish to
each depository bank, custodian, or en-
tity providing safe deposit boxes a cer-
tified copy of the resolution imple-
menting control procedures.

(e) Fidelity insurance. An SBLC must
maintain a Brokers Blanket Bond,
Standard Form 14, or Finance Compa-
nies Blanket Bond, Standard Form 15,
or such other form of coverage as SBA
may approve, in a minimum amount of
$2,000,000 executed by a surety holding
a certificate of authority from the Sec-
retary of the Treasury pursuant to 31
U.S.C. 9304-9308.

(f) Common control. (1) An SBLC must
not control, be controlled by, or be
under common control with another
SBLC.

(2) In the case of a purchase of an
SBLC by an organization that already
owns an SBLC, the purchasing entity
will have six months to submit a plan
to SBA for the divestiture of one of the
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SBLCs. All divestiture plans must be
approved by SBA and SBA may with-
hold approval in its discretion. Divesti-
ture of the SBLC must occur within
one year of purchase date.

(3) Without prior written SBA ap-
proval, an Associate of one SBLC must
not be an Associate of another SBLC or
of any entity which directly or indi-
rectly controls, or is under common
control with, another SBLC.

(4) For purposes of paragraph (f) of
this section, common control means a
condition where two or more SBLCs,
either through ownership, manage-
ment, contract, or otherwise, are under
the Control of one group or Person (as
defined in §120.10 of this chapter). Two
or more SBLCs are presumed to be
under common control if they are Af-
filiates of each other by reason of com-
mon ownership or common officers, di-
rectors, or general partners.

(5) “Affiliate” has the meaning set
forth in §121.103 of this chapter.

(6) “Control” means the possession,
direct or indirect, of the power to di-
rect or cause the direction of the man-
agement and policies of an SBLC or
other concern, whether through the
ownership of voting securities, by con-
tract, or otherwise. The common con-
trol presumption may be rebutted by
evidence satisfactory to SBA.

(g) Management. An SBLC must em-
ploy full time professional manage-
ment.

(h) Borrowed funds. In general, an
SBLC may not be capitalized with bor-
rowed funds. Shareholders owning 10
percent or more of any class of its
stock must not use personally-bor-
rowed funds to purchase the stock un-
less the net worth of the shareholder is
at least twice the amount borrowed or
unless the shareholder receives SBA’s
prior written approval for a lower
ratio.

[73 FR 75515, Dec. 11, 2008]

§120.471 What are the minimum cap-
ital requirements for SBLCs?

(a) Minimum capital requirements.
Each SBLC must maintain, at a min-
imum, unencumbered paid-in capital
and paid-in surplus of at least
$1,000,000, or ten percent of the aggre-
gate of its share of all outstanding
loans, whichever is more.
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